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PER CURI AM

Carol yn Jones pleaded guilty to providing a prohibited
object to a prison inmate, in violation of 18 U S.C. § 1791(a) (1)
(2000). She was sentenced to forty-six nonths in prison. Jones
now appeals. Her attorney has filed a brief pursuant to Anders v.
California, 386 U S. 738 (1967), raising tw clains but stating
that, in her opinion, there are no neritorious issues for review
Jones has filed a pro se supplenental brief raising one issue
Counsel has also filed a supplenental brief claimng that Jones’

sentence violates United States v. Booker, 125 S. C. 738 (2005),

and Bl akely v. Washi ngton, 542 U.S. 296 (2004). Finding no error,

we affirm

I

Jones was charged with three offenses in a five-count
indictment. She entered into a witten plea agreenent, in which
she agreed to plead guilty to the 8 1791(a)(1l) offense. Jones
admtted at her Fed. R Crim P. 11 proceedi ng that, on Novenber 2,
2001, she delivered a package containing thirteen “balloons” or
packets of heroin weighing 24.4 grans to Kenneth Lanmont Owens
Onens was an inmate at the Federal Correctional Institute at
Beckl ey, West Virginia.

The transcript of Jones’ Rule 11 hearing discloses ful

conpliance with that Rule. W note that she understood t he nmaxi mum



sentence to which she was statutorily subject and t hat her sentence
woul d be determ ned by reference to the sentencing guidelines.
Jones’ presentence report assigned a base offense | evel

of 13. See U.S. Sentencing Guidelines Manual 8 2P1.2(a)(2) (2003).

The cross reference in the gqguideline applied in this case,
resulting in a base offense |evel of 26. See USSG 8§ 2P1.2(c).
Jones’ crimnal history category was |, for a guideline range of
63-78 nonths. There were no objections to the presentence report.

At sentencing, the district court reduced the offense
| evel by three levels for acceptance of responsibility, resulting
in a guideline range of 46-57 nonths. The court denied Jones’
notion for downward departure based upon a sentence disparity
bet ween Ownens, who pleaded guilty to a different offense, and

Jones. The court sentenced Jones to forty-six nonths in prison.

|1
Jones first clains that the district court erred when it
denied her notion for downward departure. This court |acks the
authority to review the denial of a notion for downward departure
unl ess the district court mstakenly believed it |acked the power

to depart. United States v. Bayerle, 898 F.2d 28, 30 (4th Grr.

1990). Here, the district court did not express doubt about its
ability to depart, but instead found no nerit to counsel’s argunent

and, in its discretion, denied the notion. Accordingly, we |ack
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jurisdiction to review the denial of the notion, and we dismss

this portion of the appeal.

11
In both the Anders brief and Jones’ pro se brief, an
argunent is raised that the district court shoul d have ordered t hat
Jones serve part of her sentence on hone confinenment because of her
physi cal condition. The claimwas not raised bel ow, and our review

is for plainerror. See United States v. O ano, 507 U S. 725, 731-

32 (1993). Because Jones, who underwent gastric bypass surgery in
2001 and requires a special diet, does not have an extraordinary
physi cal inpairnment and is not a seriously infirmindividual, hone
detention would not be warranted under USSG 8§ 5H1.4. Therefore,

there was no plain error.

|V

Al t hough Jones clains that her sentence viol ates Booker
and Blakely, it did not. Quite sinply, Jones admtted at the Rule
11 proceeding that she delivered 24.4 grans of heroin to Onens, a
prisoner. |In Booker, the Suprenme Court concluded that enhancing
sentences based on facts found by the court alone and not by the
jury violated the Sixth Anendnent inperative that “[a]ny fact
(other than a prior conviction) which is necessary to support a

sent ence exceedi ng t he maxi mum aut hori zed by the facts established



by a plea of guilty or a jury verdict nust be admtted by the
def endant or proved to a jury beyond a reasonable doubt.” United

States v. Booker, 125 S. Q. at 756 (reaffirmng holding in

Apprendi v. New Jersey, 530 U. S. 466, 490 (2000)). It is sinply

immaterial that Jones may have believed that the contraband was
mari j uana. She admitted what substance she introduced into the
prison and the weight of that substance. There was no Sixth

Amendment vi ol ati on.

Vv

Qur reviewof the entire record in this case discloses no
grounds for reversal, and we accordingly affirm I n accordance
with Anders, we have examned the entire record and find no
nmeritorious issues for appeal. Accordingly, we dism ss the appeal
in part and affirm in part. This court requires that counsel
informher client, inwiting, of her right to petition the Suprene
Court of the United States for further review If the client
requests that a petition be filed, but counsel believes that such
a petition would be frivol ous, counsel may nove in this court for
| eave to withdraw fromrepresentati on. Counsel’s notion nust state
that a copy thereof was served on the client. W dispense with

oral argunent because the facts and |egal contentions are



adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART;
DI SM SSED | N PART




